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TAX EVASION, TAX AVOIDANCE, AND 
“MORAL FRAUD” 


By Dana Latham, of the Los Angeles Bar 


PRESENT consideration of the problems suggested by the title of this 

article is especially timely. On June 1, 1937, the President addressed to 
Congress what has since been termed his “Tax Evasion Message.” Embodied 
therein was a letter from the Secretary of the Treasury enumerating eight 
principal “devices” employed by taxpayers “for the purpose of defeating the 
income taxes which would normally be payable by them.” 


The devices involving the formation of foreign personal holding and foreign 
insurance companies were branded by the Secretary as fraudulent. All of the 
eight devices mentioned were claimed to constitute “cases of moral fraud.” In 
concluding his communication to the President, the Secretary referred to “three 
other major instances in which the law itself permits individuals and corpora- 
tions to avoid their equitable share of the tax burden.” One of the instances 
referred to and of primary interest to California taxpayers was the right of 
husbands and wives in the eight community property states to divide on their 
tax returns the husbands’ income from personal services, with the consequent 
reduction in surtax. 


The President in commenting on the Secretary’s letter expressed a feeling 
of “indignation.” In his remarks, however, he so blends his condemnation of 
“evasion” and “avoidance” that the two are for all practical purposes incapable 
of separation. 


“EVASION” INVESTIGATION 


Pursuant to the President’s recommendation, Congress immediately appointed 
a Joint Congressional Committee to investigate tax evasion and avoidance and 
to suggest remedial legislation. This committee has been denominated “The 
Joint Congressional Committee on Tax Evasion and Avoidance.” Everyone 
is familiar with the hearings held in Washington and in particular with the 
Treasury’s unprecedented action in divulging the names and methods of the 
alleged tax evaders and avoiders. Unfortunately, the publicity attending these 
hearings has been such that tax evasion and tax avoidance for all practical 
purposes became one and the same. The tax avoider has, in effect, received 
the same treatment accorded the out-right evader. 


Entirely apart from a lawyer’s duty to his client, the problem of properly 
distinguishing between tax evasion and tax avoidance is important to all members 
of the Bar: 

(1) The President in his message to Congress specifically placed a sub- 
stantial portion of the onus attaching to improper tax saving methods upon 
attorneys : 

“It is a matter of deep regret to know that lawyers of high standing 

at the Bar not only have advised and are advising their clients to utilize 

tax avoidance devices, but are actively using these devices in their own 

personal affairs. We hear too often from lawyers, as well as from their 


999 


clients, the sentiment ‘It is all right to do it if you can get away with it’. 


(2) Secretary Morgenthau in testifying before the Joint Congressional 
Committee referred specifically to attorneys and accountants who handle federal 
tax matters. He said in part: 
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THE BAR AND PUBLIC SERVICE 


O one who, from time to time, reads the local bar publications from all 

parts of the country, it is apparent that the organized bar is rapidly awaken- 
ing—perhaps one should say re-awakening—to its true responsibilities to the 
public. There is a very definite purpose of bar associations everywhere to 
meet the public criticism of the courts and the bar with action looking to 
improved conditions for the prompt administration of justice; to rid the ranks 
of those who have ceased to regard the right to practice law as a highly-prized 
special privilege, and to assume that leadership in civic affairs, which the mem- 
bers of the legal profession are eminently qualified to give. 

Economic and social changes in recent years have had as marked an 
effect upon those engaged in the practice of the law, as upon all other classes 
of society, and certainly, the organized bar has become more aggressive in its 
efforts to remedy conditions strictly within its own field of operation. Not- 
withstanding these activities, the question is often asked: 

Are lawyers, through their professional organizations, performing their 
practical obligations to society, by way of constructive public service ? 

On this subject, one of the important bar publications* had this to say 
recently, which seems worthy of repetition here: 

“To maintain the continuance of this democracy is a sacred trust 
resting largely on those who by education and training have knowledge 

of and respect for law and order, and above all take a soiemn oath to 

uphold it. Why be “officers of the court” if lawyers do not help to en- 

courage obedience to law and lead in directing sentiment in that 
direction? Lawyers should be the leaders and always stand for the 
better things in their respective communities. Does this mean that they 
should be snoopers, detectives or crusaders? No, neither should they be 

the instrumentalities nor by their silence approve of flouting the law. 

Well, what can they do about it? They can through their respective 

organizations at least publicly denounce what is general knowledge, 

marshal and lead public opinion against the violators of the law, and 
respectfully and insistently require public officials (especially those 
who are also lawyers) to do their sworn duty. This is a part of the 
service which the profession owes to the public, and it is an honorable 
service to be performed by members of an honorable profession. 

Lawyers ought to lead in the observance and enforcement of the law, 

and bar associations are the instrumentalities best fitted to initiate and 

maintain this leadership.” 





*Missouri State Bar Journal. 
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" We now have a Bar of registered attorneys and tax ac- 
countants numbering approximately 45,000. Against them are pitted 
some 2800 field agents actively engaged in tax investigations for the 
Government. The contest is, of course, unequal.” 

Despite the fact that the above statement entirely overlooks the vast power 
of the Federal Government in the collection of revenues, the Secretary’s impli- 
cations as applied to attorneys are by no means complimentary. 

(3) The revision which resulted in the Revenue Act of 1934 was prompted 
to a large extent by what was termed the necessity for the “prevention of tax 
avoidance.” (See report dated February 13, 1934, of the Ways and Means 
Committee to accompany H. R. 7835, introduced in the House February 9, 1934, 
as the Revenue Act of 1934.) The President’s message of June 1, 1937, would 
indicate that this Act had failed utterly in the accomplishment of one of its 
major purposes. Beyond question the present Administration would lay a large 
part of the blame for this failure at the door of the Bar. 

It is the writer’s belief, however, that the problem is not as serious as 
has been suggested. It would seem that “evasion” and “avoidance” should 
be readily distinguishable and that the term “moral fraud” when applied to 
minimization of taxes has no legal significance. 

In U. S. vs. Isham, 84 U. S. 496 (1873) the Supreme Court said in part: 

“se if the device is carried out by means of legal forms, it is 
subject to no legal censure.” 


Justice Holmes in Bullen vs. Wisconsin, 240 U. S. 625; 36 S. Ct. 473 (1916) 

distinguished between evasion and avoidance in language which has since become 
classic : 
7 We do not speak of evasion, because, when the law draws 
a line a case is on one side of it or the other, and if on the safe side 
is none the worse legally that a party has availed himself to the full 
of what the law permits. When an act is condemned as an evasion, 
what is meant is that it is on the wrong side of the line indicated by 
the policy if not by the mere letter of the law.” 


“MORAL FRAUD” 

The term “moral fraud” as applied to matters of taxation has never been 
satisfactorily defined. An honest desire to minimize taxes cannot, of course, 
be termed “moral fraud.” Nor does it follow, because one taxpayer invokes a 
statutory provision overlooked by another and thus pays less in revenue than 
does his competitor, that the first taxpayer is subject to censure. The inherent 
right of every taxpayer to invoke specific statutory provisions in order to 
minimize taxes arising from current business transactions was well stated by 
Judge Wilson in Weeks vs. Sibley, 269 Fed. 155 (1920): 

; the right to change the status of an organization, or to 
dissolve an organization in any legal manner, is not made ineffectual 
because the motive impelling the change is to reduce or avoid taxation in 
the future. The right so to do is an incidental right, inseparably con- 
nected with an individual’s right to own and control his property. ‘ 

It is not unnatural that thoughtful business men take such steps. It is 

altogether different from tax dodging, the hiding of taxable property, 

or the doing of some unlawful or illegal thing in order to avoid taxation.” 

Attempted avoidance which fails does not necessarily involve evasion. 
Ordinarily, tax saving plans must involve a “business purpose”. A taxpayer 
may in the utmost good faith comply in all respects with apparent statutory 
requirements and still fall short of the saving intended. When this situation 
is encountered we have involved neither evasion, avoidarce, nor moral fraud. 
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We have simply a case where the taxpayer failed to comply with congressional 
intent in his business transaction. Such a situation was well illustrated in 
Gregory vs. Helvering, 293 U. S. 465; 55 S. Ct. 266 (1935). In this case 
the individual taxpayer owned all the stock of corporation A. A in turn owned 
the stock of B, which stock the individual taxpayer desired to sell for her own 
account. Had corporation A distributed said stock as a dividend, it would have 
been subject to the progressive surtax and the tax saving capital gain provisions 
of the law would have been inapplicable. Accordingly the taxpayer caused 
corporation C to be formed to which A transferred the stock of B in exchange 
for all C’s stock. C then liquidated said stock to the taxpayer. The taxpayer 
immediately caused C to be dissolved, sold the stock and computed her tax on 
the capital gain basis. The Court held that the transaction was not a “reorganiza- 
tion” within the meaning of the revenue act, although every specific provision 
of the act was strictly complied with. The Court said in part: 

“ The legal right of a taxpayer to decrease the amount of 
what otherwise would be his taxes or altogether avoid them, by means 
which the law permits cannot be doubted. . . . But the question 
for determination is whether what was done, apart from the tax motive, 
was the thing the statute intended. * 

The Court then proceeded to describe the transaction as: 

5 simply an operation having no business or corporate 
purpose. . . . The sole object . . . was the consummation of 
a preconceived plan, not to reorganize a business or any part of a 
business, but to transfer a parcel of corporate shares to petitioner. 

It (the new corporation C) was brought into existence for no 
other purpose. . . . When. that limited function had been ex- 
ercised it was immediately put to death.” 


LOOPHOLES 


With the thoughts: suggested by the above cases, an examination of the 
President’s message would indicate that his objections have more to do with 
actual “loop holes” in the statute than with carefully conceived and executed fraud. 


Lack of space precludes any detailed discussion of the eight tax saving 
devices referred to by the President. It would seem obvious, however, that the 
organization and operation of a foreign insurance company, which is one of 
the condemned devices, is different from the creation of “multiple” trusts, which 
is also a subject of attack. 

The foreign insurance company plan involved the formation of a so-called 
insurance company. The taxpayer immediately purchased from said company a 
single premium policy and “borrowed” back the amount of said premium. The 
“interest” paid on said “loan” was deducted by the taxpayer on his income tax 
return. Such a transaction is obviously fictitious. 

On the other hand, with respect to multiple trusts, it is clear that if the 
grantor of a trust retains any interest therein, the income thereof is ‘taxable 
to him. In order to have a tax saving, therefore, the grantor must have parted 
irrevocably with the corpus of the trust. By so doing he has dispossessed himself 
of an asset and the right to the income therefrom. Assuming the right to 
create one trust, there would seem to be no good reason why a taxpayer should 
not create twenty. 

It follows that some of the devices referred to by Secretary Morgenthau are 
unquestionably fraudulent. Others, however, merely demonstrate statutory 
weaknesses. If these weaknesses exist, the problem is one for Congress. After 
all, the history of revenue legislation is largely the story of bridging gaps. 
But one example need be cited: Prior to 1921 when the donee of gift 
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property sold said property, his cost basis was the market value at date of gift. 
Thus any increase in value between the date of acquisition by the donor and the 
date of gift escaped tax altogether. This obvious inequity was cured by proper 
legislation as soon as it became apparent that a substantial amount of revenue 
was being lost. 


MINIMIZING TAXES 


The desire to minimize taxes is inherent in every taxpayer. In recent years 
this natural desire has been augmented by increased rates and certain legislation 
which has had the effect of depriving taxpayers of benefits which the Government 
itself retained. For example: Between 1921 and 1934 the donee’s cost basis for 
gift property was the donor’s cost, and profit or loss on subsequent sale was 
determined accordingly. In 1934, however, the statute was amended to provide 
that in the case of a Joss the donee must take either the donor’s cost or market 
value at the date of gift, whichever was lower. The result was to minimize 
the loss. On the other hand, the Government retained whatever advantage 
might accrue from a profit by requiring the donee in the case of a profit to 
take the donor’s cost and not the fair market value at the date of the gift. 
Such procedure has inspired in many honest taxpayers the feeling that the revenue 
laws are unnecessarily unfair. 


But, without considering the wisdom of governmental policies in matters of 
taxation, it must be obvious that every lawyer has the right to advise his client 
with respect to the legitimate minimization of his federal taxes. Assume an 
individual desires to acquire the assets of a corporation. He may either purchase 
the stock from the stockholders or the assets direct from the corporation. If 
he purchases the assets from the corporation at a price substantially in excess 
of their cost to the corporation, the corporation sustains a taxable profit. If 
the avails of the sale are then liquidated by the corporation to its stockholders 
and they receive more than their stock cost them, they likewise sustain a profit. 
On the other hand, if the stockholders sell their stock direct to the purchaser 
and he in turn immediately liquidates the corporation, the tax on the corpora- 
tion is completely eliminated and the stockholders pay the same tax as would 
have been due under the first plan. Clearly, it is the lawyer’s duty to advise 
his client in such a case as to the method which will minimize his tax liability. 
Too often the Government profits because of the general lawyer’s lack of 
familiarity with the complexities of our taxing statutes. 


As has heretofore been stated, it is believed that it should not be difficult 
to distinguish between tax evasion and tax avoidance. Fraud almost always 
involves a state of mind. Facts attending a transaction speak louder than any 
words. If a taxpayer “sells” stock to his wife which she never pays for and which 
ultimately becomes his again, it is ordinarily useless for him to urge his bona fides. 


Our taxing statutes have always imposed severe criminal and civil penalties 
in cases of actual fraud. Lawyers and business men must know in their own 
minds whether the transaction contemplated is in fact bona fide. But, as the 
Gregory case well illustrates, a bona fide transaction may still fall short of its 
intended purposes. 


Our problem, therefore, may be summed up as follows: Evasion is a 
matter for prosecution—leislation has never made a dishonest man_ honest; 
avoidance is a matter for Congress to consider; moral fraud is non-existent unless 
any taxpayer who purchases tax-exempt rather than taxable securities falls 
within that category. To expect taxpayers to pay more in taxes than they 
honestly owe is as naive as a belief that the Treasury will relinquish a bona 
fide claim to an accrued tax. 
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“PRACTICE OF LAW” UNDER BAR ACT 
DEFINED BY APPELATE DEPARTMENT 
SUPERIOR COURT 


HAT is the definition of the term “practice of law” under the State Bar 

Act? When the State Bar Act was adopted by the Legislature in 1927, 
it did not define the term. The Appellate Department of the Superior Court 
for Los Angeles County, in a very recent case,* holds that the Legislature, in 
adopting the State Bar Act, “accepts both the definition already judicially sup- 
plied for the term and the declaration of the Supreme Court that it had sufficiently 
definite meaning to need no further definition.” 


The case went to the Appellate Department of the Superior Court on appeal 
from an order of the Police Court of Santa Monica, granting a motion to dis- 
miss the complaint charging the defendant with violation of section 49 of the 
State Bar Act. This section reads as follows: 

“Any person who, not being an active member of the State Bar, 

or who if he has been disbarred or while suspended from membership 

in the State Bar, as by this Act provided, shall practice law, shall be 

guilty of a misdemeanor.” 


The court said in part: 
“The principal attack made at the complaint is that this section of 
the statute is too vague and uncertain to form the basis of a criminal 
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prosecution and is therefore void; and the supporting argument is that 
the statute nowhere defines the practice of law, and thus the persons 
on whom the statute is to operate are left in the dark as to what acts 
are declared unlawful. The State Bar Act created a public corporation 
to be known as “The State Bar of California,’ decreed that all persons at 
its date ‘entitled to practice law in this state’ and all persons thereafter 
‘admitted to practice’ should be members of this corporation, provided 
for two classes of membership, designated as ‘active’ and ‘inactive or 
retired,’ committed to the corporation general charge of proceedings 
for admitting persons ‘to practice law’ and for disbarring and otherwise 
disciplining its members (with supervisory powers in the Supreme Court, 
the extent and nature of which we do not undertake to state), and 
provided in Section 47 that ‘no person shall practice law in this state 
subsequent to the first meeting of the State Bar unless he shall be an 
active member thereof as hereinbefore defined.’ 


“Section 47, while indicating the intent of the Act, does not pre- 
scribe any penalty for unlawful practice, that being done in Section 49, 
already quoted. Nowhere in the Act is there a definition of the term 
‘practice law,’ although that term is used several times therein. In fact, 
it is used so often and in such vital parts of the Act, that if this term 
is too uncertain to be the basis of legislation it would seem the whole 
Act, must fall. The Act has been many times upheld, but this particu- 
lar question has not been raised in any of the decisions. See State 
Bar v. Superior Court, (1929) 207 Cal. 323, and other cases cited in 
9 Cal. Jur. 10 yr. Supp. 340-342. 


“But we think no lethal uncertainty inheres in the words ‘practice 
law,’ as used in the statute in question. Prior to the enactment of the 
statute, the Supreme Court had occasion to consider the meaning of 
these words in People v. Merchants Protectice Corp., (1922) 189 Cal. 
531, 534-5, where it was held that a corporation may not rightfully 
practice law and that the defendant corporation was doing so, and a 
judgment excluding it from such practice, was affirmed. 


“The court there stated: ‘The phrase “practicing law” or its 
equivalent, “the practice of law,” has long had a sufficiently definite 
meaning throughout this country to be given a place in both constitu- 
tional and statutory law without further definition.’ After referring to 
several provisions of constitution or statute, the court further stated: 
‘While these provisions have particular relation to the practice of the 
law in courts of justice, the term has not been generally thus confined. 
In the case of Eley v. Miller, 7 Ind. App. 529 (34 N. E. 836), which 
involved the violation of a statute prohibiting county auditors from 
practicing law, the court said “as the term is generally understood, the 
practice of the law is the doing and performing services in a court of 
justice in any matter depending therein throughout its various stages 
and in conformity with the adopted rules of procedure. But in a larger 
sense it includes legal advice and counsel and the preparation of legal 
instruments and contracts by which legal rights are secured - although 
such matter may or may not be depending in a court.” ’ 

“This case was followed in People v. California Protective Corp. 
(1926) 76 Cal. 354, 359, which was a proceeding of the same kind, 
resulting in a like decision that the defendant was unlawfully practic- 
ing law, the court referring to the term ‘practice of law’ as being 
‘generally understood alike by judges, lawyers, and laymen.’ 
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“With these two decisions before it, the legislature adopted the 
State Bar Act in 1927 and used the term ‘practice law’ without de- 
fining it. The conclusion is obvious and inescapable that in so doing 
it accepted both the definition already judicially supplied for the term 
and the declaration of the Supreme Court that it had a sufficiently 
definite meaning to need no further definition. The definition above 
quoted from People v. Merchants’ Protective Corp. has been approved 
and accepted in the subsequent California decisions (see State Bar v. 
Superior Court (1929) 207 Cal. 323, 334-5; Smallberg v. State Bar, 
(1931) 212 Cal. 113, 119; Cohn v. Thompson (1932) 128 Cal. App. 
(Supp.) 783, 788; Bagg v. Wickizer, (1935) 9 Cal. App. (2d) 753, 
756; Gray v. Justices’ Court (1937) 88 C. A. D. 134, 135, 63 Pac. (2d) 
1160), and must be regarded as definitely establishing for the juris- 
prudence of this state, the meaning of the term ‘practice law.’ As so 
defined, that term is sufficiently certain for use in a penal statute. 
Pacific Coast Dairy v. Police Court (1932) 214 Cal. 668, 676-7. 


“It is therefore unnecessary to resort to the decisions in other 
jurisdictions on the point. We note, however, that substantially equiva- 
lent definitions of the term may be found in many decisions rendered 
elsewhere. See authorities cited in People v. Merchants’ Protective 
Corp., supra (1922) 189 Cal. 535-6. (Other cases cited.) 


“Respondent also objects to the complaint on the ground that it 
alleges one act only and does not allege that this act was done as a part 
of a business. The statute, however, denounces the practice of law 
without expressly requiring that it be done as a business in. order 
to constitute the offense. . . . On this appeal we need not decide 
whether any similar meaning is implicit in the word ‘practice,’ or whether 
there are acts connected with the practice of law of such doubtful 
character that the mere doing of one of them on a single occasion 
would not amount to the practice of law, for if these questions were 
resolved in favor of respondent the complaint here would still be 
sufficient. It alleges that the defendant ‘did . . . practice law.’ 
What follows, introduced by the words ‘in that,’ is a specification of 
the particulars of such practice, doubtless put there to avoid the ob- 
jection that the complaint was too general in its charge, and does not 
detract from the force of the allegation that what was done was the 
practice of law. Moreover, the act charged, the giving of legal advice 
for a fee, would constitute the practice of law though done but once. 
The receipt of the fee would stamp the transaction as one of a busi- 
ness nature. The complaint is sufficient to withstand the attack made 
on it. 

“The order dismissing Count I of the complaint is reversed and the 
Police Court is directed to deny defendant’s motion to dismiss said 
count, and thereupon to proceed on the complaint as may be provided 
by law.” 


The opinion was rendered by Presiding Judge Hartley Shaw, and con- 
curred in by Judges B. Rey Schauer and Clement L. Shinn. 





*People v. Ring, Superior Court No. C. R. A. 1384. 
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OUTCOME OF STATE BAR LEGISLATIVE 
PROGRAM 


HE final result of the legislative program fostered by the Board of Governors 
and the Convention of Bar Association Delegates, before the recent session 
of the Legislature, is shown below: 


CONSTITUTIONAL AMENDMENTS 

A.C.A. 1, by Mr. Redwine, providing for removal of judges upon conviction 
of crimes involving moral turpitude. Approved by both houses. Will appear 
on ballot. 

A.C.A. 6, by Mr. Johnson, providing for a reorganization of the Judicial 
Council. Approved by both houses. Will appear on ballot. 

A.C.A. 30, by Mr. Robertson and others, the Appellate Court amendment. 
Failed in Assembly. 

S.C.A. 2, by Senator DeLap, which would have raised the eligibility re- 
quirement as to judges. Failed in Senate. 


ASSEMBLY BILLS 

A.B. 234, by Mr. Welsh, increasing educational standards for admission. 
Stats. 1937, Chap. 503. 

A.B. 353, by Messrs. Clark and Peek, the judges’ retirement measure. 
Stats. 1937, Chap. 770. 

A.B. 1711, by Messrs. Cottrell and Williamson, providing fund for judges’ 
retirement measure. Stats. 1937, Chap. 771. 
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A.B. 909, by Mr. Williamson, relating to the re-recording of chattel mort- 
gages. Stats. 1937, Chap. 227. 
A.B. 184, by Mr. Beene, amending C.C. Sec. 224, Stats. 1937, Chap. 179. 
a A.B. 185, by Mr. Beene, amending C.C.P. Sec. 953a, Stats. 1937, Chap. 180. 
a A.B. 203, by Mr. Clark, amending Probate Code Sec. 630, Stats. 1937, 
Chap. 181. 
A.B. 347, by Mr. Peyser, amending Probate Code Section 663, Stats. 1937, 
Chap. 182. 
on A.B. 962, by Mr. Call, amending Penal Code Sec. 1193, Stats. 1937, 
ar Chap. 294. 


A.B. 963, by Mr. Call, amending Penal Code Sec. 1227, Stats. 1937, 
ial Chap. 280. 


A.B. 2598, by Mr. Johnson, relating to sales of estate property. Stats 1937, 
nt. Chap. 276. 


A.B. 1018, by Mr. Robertson, the peremptory challenge of judges measure. 
e- Stats. 1937, Chap. 507. 


A.B. 117, by Mr. Robertson, amending C.C.P. 1054 relating to extension of 
time. Stats. 1937, Chap. 525. 


A.B. 1794, by Mr. Cunningham, relating to the licensing of bail bond brokers. 


va Stats. 1937, Chap. 653. 

ie A.B. 121, by Mr. Waters, and Assembly Bill 2008, by Mr. Dannenbrink, 
; granting power to non-resident heirs to nominate administrators. Failed in 

ms Senate Judiciary Committee. 


A.B. 1002, by Mr. Johnson, furnishing to United States Supreme Court 
Library volumes of our Supreme and Appellate Reports. Failed in Senate 
— Finance Committee. 

A.B. 1101, by Mr. Williamson, relating to the pleading of written instru- 
s ments. Failed in Senate Judiciary Committee. 
A.B. 1102 and A.B. 1103, by Mr. Williamson, relating to bills of particulars. 


Failed in Assembly Judiciary Committee (Codes). 
SENATE BILLS 


J S.B. 593, by Senator Olson, amending 1872 C.C.P. relating to expert testi- 
od mony. Stats. 1937, Chap. 565. 

“ed S.B. 371, by Senator McGovern, relating to solicitation of personal injury 
d cases. Died in free conference committee. 

4 S.B. 67, by Senator DeLap, reducing Supreme Court fees to successful bar 
By applicants. Pocket vetoed. 

- S.B. 68, by Senator DeLap, relating to the separate trial of special issues. 
a Pocket vetoed. 


id S.B. 992, by Senator Hays, relating to the appointment of commissioners to 
- the Commission on Uniform State Laws. Pocket vetoed. 

moa S.B. 443, by Senator Holohan, a companion measure to Assembly Bill 665, 
all by Mr. Cottrell, amends an Act amending sections of the statute creating Bureau 
, of Criminal Identification. Pocket vetoed. 





y New Jersey Bar Association has asked the Supreme Court of that state to 

require of every candidate for admission to complete a four-year college course 
and three years’ full-time study at an accredited law school, under supervision of 
a preceptor. 











390 LOS ANGELES BAR ASSOCIATION BULLETIN 


WITH THE BOARD OF TRUSTEES 


JUNIOR BARRISTERS RADIO PROGRAM: 


Maurice J. Hindin, representing the Junior Barristers, conferred with the 
Board concerning a plan to present a series of ten broadcasts of fifteen minutes 
each under the auspices of the Junior Barristers. After a discussion of the plan 
the Junior Barristers were authorized to proceed with the program as follows: 

1. The time of the station is to be donated and the station shall furnish, 
without charge, the services of such artists as may be found necessary. 

2. No names of practicing attorneys are to be announced or used. 

3. In the event actual cases are dramatized, names of the parties, witnesses, 
etc., shall not be used and nothing shall be said which will deter the 
rehabilitation of anyone. 

4. Court room acts are to be eliminated. 

5. All script shall be carefully checked by a committee to be appointed by 
the Chairman of the Junior Barristers for the purpose of eliminating 
any matter which may create liability. 

6. The program shall be coordinated with the program of the Association’s 
Committee on Speakers’ Bureau and Radio Broadcasts. 

* * * 


JUDGES ACTING AS OFFICERS OR DIRECTORS 
OF CORPORATIONS: 
The following resolution was unanimously adopted by the Board: 

Be It Resotvep, by the Board of Trustees of Los Angeles Bar 
Association that it is the opinion of this Board that the use of the 
name of a judge of any court as an officer or director of a corpora- 
tion or business institution constitutes a violation of Canon 25 of the 
Judicial Canons of Ethics of the American Bar Association, and 

Be It FurtHer Resotvep, that, without debating the niceties of 
the situation, it is the feeling of the Board of Trustees that there is a 
great deal of impropriety in a judge being an officer or director of a 
corporation or business institution which advertises his name as such 
officer or director, or his being an officer or director of a corporation or 
business institution which solicits business generally from the public, 
whether his name be advertised or not, and 

FurtHer, that the President of this Association be requested to 
forward a copy of this resolution with an appropriate letter to each judge 
in Los Angeles County who is permitting his name to be so used. 

Se ge 


PROPOSED RULES OF COURT UNDER 
SECTION 77b OF THE BANKRUPTCY ACT: 


Alexander Macdonald consulted the Board upon the advisability of ap- 
pointing a special committee for the purpose of conferring with some of the 
judges of the United States District Court with a view to suggesting certain 
rules in connection with administering Section 77b of the Bankruptcy Act, 
particularly with reference to applications for attorney’s and committee’s fees, 
costs and expenses. 

The Board considered the matter and appointed a special committee to 
report to the Board at an early date. Following is the committee: 

Alexander Macdonald, Chairman; Ewell D. Moore, Graham L. Sterling, Jr., 
Herbert F. Sturdy, Bernard P. Calhoun. 
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WHEN THE AMERICAN BAR 
MEETS IN KANSAS CITY 


By John T. Barker, of Kansas City, 
State Delegate to the A. B. A. House of Delegates 


HEN the American Bar meets in Kansas City during the week which 

begins Sunday, September 26, it will have a chance to sample the hospitality 
for which Missouri is famous and will find that Missouri lawyers, after seventeen 
years, are eager again to act as hosts to visiting lawyers from other states. We 
are proud to have the convention in Kansas City and I can safely speak for 
my fellow lawyers in Missouri in saying that we shall do our utmost to see that 
those of you who come to the meeting will have an enjoyable visit. 


All indications point to a unique convention in many respects. For the 
first time in American Bar history, as far as I know, a State bar association 
will hold its annual meeting at the same time the American Bar meets. The 
Missouri Bar Association has selected Thursday as the day of its meeting. 


A reception to the new members of the American Bar Association and those 
attending an annual meeting for the first time will be held on Sunday afternoon, 
but the meeting will not open officially until Monday morning. The House 
will have its first meeting on Monday afternoon and a few sections will begin 
their session at that time. Most of the section meetings will be held on Tuesday 
morning and afternoon and on Wednesday morning, while a number of section 
dinners have been scheduled for Tuesday evening. The remainder of the week 
will be given over to meetings of the Assembly and of the House, and to the 
entertainment features which will be plentiful. Among the distinguished speakers 
who will be heard are President Robert M. Hutchins of the University of 
Chicago, Honorable E. K. Williams, K. C., of Winnipeg, honorary treasurer of 
the Canadian Bar Association, and Professor W. Barton Leach of Harvard. 


Convention facilities will, we think be outstanding. Activities will be con- 
veniently centered in the Kansas City Municipal Auditorium which was finished 
this year at a total cost of $6,500,000. In reality, the great hall is made up 
of thirty-two separate units, all of which may be closely knit together by means 
of a public address system. Each of the twenty-eight committee rooms is 
equipped with blackboard, speaking platform and telephones, and ranges in 
seating capacities from 25 to 500. The main floor of the exhibition hall will be 
used by the House of Delegates, where members of the House will be seated at 
individual tables with the dignity of a legislative body, and with ample seating 
provided for all those who care to see this group in session. 


Major units of the building comprise the main arena seating 14,000, which 
will be utilized as a great banquet hall; the exposition hall containing 120,000 
square feet of exhibit space; the music hall, seating 2,500, which will be used for 
all general sessions ; and the little theater which will serve as general headquarters 
for registration and local committees. 


The Auditorium is completely air-conditioned, the plant being the third 
largest in the United States, thereby insuring “ideal weather conditions” al- 
though there is little likelihood that this equipment will be needed at the end of 
September. 
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PROFESSIONAL AND JUDICIAL ETHICS 


By Philbrick McCoy, of the Los Angeles Bar* 


N most jurisdictions codes of professional ethics have no statutory force. 

Nevertheless, as the Supreme Judicial Court of Massachusetts said in Jn re 
Cohen, 261 Mass. 484: “They are illuminating as showing views entertained 
by organizations of members of the bar concerning the tests of proper conduct 
for those charged with the important functions of attorneys admitted to practice 
within the courts. They are commonly recognized by bench and bar alike as 
establishing wholesome standards of professional action.” 


The Canons of Professional Ethics were adopted by the American Bar 
Association in 1908, as “legislative expressions of professional opinion.” Simi- 
larly, in 1924, the Association adopted the Canons of Judicial Ethics, “the 
spirit of which,” to quote the Preamble, “it suggests as a proper guide for judges, 
and as indicating what the people have a right to expect from them.” But, as 
the Association declared in adopting the Canons of Professional Ethics, “no 
code or set of rules can be framed, which will particularize all the duties of the 
lawyer in the varying phases of litigation or in all the relations of professional 
life.” The Canons are not to be construed as a denial of the existence of other 
duties, not enumerated therein, which are equally imperative. 


The new By-Laws of the Association adopted in 1936 provide that here- 
after the Committee on Professional Ethics and Grievances, a standing committee 
of the Association, rather than a special committee should “consider the Canons 
of Ethics of the Legal Profession and of Judicial Officers and the observance 
thereof; and make recommendation for amendments to or clarifications of the 
Canons of Ethics when the same may appear to be advisable.” During the past 
year that Committee so considered the Canons, and have recommended to the 





*Member of Committee on Professional Ethics and Grievances of the American 
Bar Association. 
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Association the adoption of several amendments both to the Canons of Pro- 
fessional Ethics and the Canons of Judical Ethics. The full text of the pro- 
posed changes will appear shortly in the American Bar Association Journal. 
Since the maintenance of high standards of professional and judicial conduct 
is a collective responsibility, these recommendations should be carefully considered 
by members of the bench and bar alike. 


THE LAW A PROFESSION 


Underlying several of the proposed amendments is the fundamental con- 
ception that the practice of the law is a profession; it is not, and should not be 
regarded as a highly competitive business. As said in Barton v. State Bar, 209 
Cal. 677, 289 Pac. 818, “there exists between the members of the profession and 
those who seek its services, a relationship which can in nowise be regarded as 
analagous to the relationship of a merchant to his customer.” 


It has frequently been said that the license to practice law is not a license 
to mulct the unfortunate. At the same time, every lawyer is entitled to reas- 
onable compensation for his services. Usually the amount charged for pro- 
fessional services may, with propriety, be left to the discretion of the individual 
lawyer. Canon 12 declares that in fixing fees, the lawyer should avoid charges 
which overestimate his advice and services, as well as those which undervalue 
them. It is there stated that, among other things, he may consider “the cus- 
tomary charges of the Bar for similar services.” It is pointed out, however, 
that the considerations set forth are mere guides in ascertaining the real value 
of the service, no one of which is in itself controlling. The Canon then concludes 
with the reminder that, “In fixing fees, it should never be forgotten that the 
profession is a branch of the administration of justice and not a mere money- 
getting trade.” 


In recent years bar associations throughout the country have considered 
minimum fee schedules. Many have been adopted, not a few of which are 
declared to be binding upon the members of such associations. The desirability 
of adopting such schedules is open to question, to say the least. As the Com- 
mittee pointed out in its Opinion 171, while much may be said in their favor 
from an economic standpoint, nevertheless, the system is grounded on a false 
basis, and a binding obligation to adhere to such schedules, regardless of cir- 
cumstances, is contrary to the genius and best traditions of the profession. The 
Committee have therefore proposed an amendment to Canon 12 which recognizes 
the value of such schedules for the limited purpose of determining the customary 
charges of the Bar, but declares that “no lawyer should permit himself to be 
bound thereby, or follow it as his sole guide in determining the amount of his fee.” 


Again, because tle law is a profession and not a trade, the Committee pro- 
pose a complete revision of Canon 27, relating to advertising and the solicitation 
of professional employment. The proposed Canon is as follows: 

“The customary use of simple professional cards is permissible. 
Publication in approved law lists and legal directories, in a manner 
consistent with the standards of conduct imposed by these canons, of 
brief biographical data is permissible. This may include only a state- 
ment of the lawyer’s name and the names of his professional asso- 
ciates, addresses, telephone numbers, cable addresses, special branches 
of the profession practiced, date and place of birth and of admission to 
the Bar, schools attended with dates of graduation and degrees re- 
ceived, public offices and posts of honor held, bar, and other association 
memberships, and with their consent, the names of clients regularly rep- 

resented. This does not permit solicitation of professional employment 
by circulars, or advertisements, or by personal communications or 
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interviews not warranted by personal relations. It is unprofessional to 
endeavor to procure professional employment through touters of any 
kind. Indirect advertisements for professional employment, such as 
furnishing or inspiring newspaper comments, or producing his photo- 
graph to be published in connection with causes in which the lawyer 
has been or is engaged, or concerning the manner of their conduct, the 
magnitude of the interest involved, the importance of the lawyer’s po- 
sition, and all other like self-laudation, offend the traditions and lower 
the tone of our profession and are reprehensible.” 


In drafting this amendment, the Committee had the benefit of the work 
done by the Association’s Special Committee on Law Lists. This special com- 
mittee, under the leadership of Earle W. Evans, a former president of the Asso- 
ciation, has been seeking to find a remedy for the present intolerable conditions 
surrounding the use of law lists by lawyers, and will make its report to the 
annual meeting at Kansas City. Among other things it will propose the approval 
of law lists by the Association. If its proposals are adopted, the Committee on 
Professional Ethics and Grievances will recommend that Canon 43 be amended 
to read as follows: 

“Tt shall be improper for a lawyer to permit his name to be pub- 
lished after January 1, 1939, in a Law List that is not approved by 

the American Bar Association.” 


Closely related to these two proposed amendments is the further proposal 
to amend Canon 34 by striking out the last sentence which sanctions the 
“sharing” of commissions between the forwarder and receiver of commercial 
claims for collection, though one be a lawyer and the other not, when not 
prohibited by statute. The Canon, if so amended, will simply declare the 
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salutary rule that “No division of fees for legal services is proper, except 
with another lawyer, based upon a division of service and responsibility.” 

The need for these amendments is obvious. An attempt to solve some of the 
problems involved was made at Seattle in 1928, at which time Canons 34 and 43 
were adopted and consideration of a proposed canon condemning the rapidly 
growing practice of bonding the integrity of the lawyer was continued for future 
consideration. (Ann. Rep., Vol. 53, pp. 119, 495; Vol. 54, pp. 120, 512.) 
It is hoped that the adoption of the report of the Special Committee on Law Lists 
and the proposed amendments to Canons 27, 34 and 43 will conclusively settle 
the issues involved to the satisfaction of all concerned. 


THE LAWYER AND HIS CLIENT 


The fact that a lawyer is engaged in the practice of a profession and is not 
engaged in a competitive business immediately suggests the highly confidential 
relation which exists between the lawyer and his client. It is to be said for 
the honor of the bar of this country that the overwhelming majority of its mem- 
bers observe the letter and the spirit of the Canons which define their obligations. 
Nevertheless, the Committee are of the opinion that Canons 11 and 37 should be 
amended, to eliminate all possible doubt as to their intent. 


The Committee recommended the addition of a paragraph at the beginning 
of Canon 11. If the recommendation is adopted, the Canon will read: 

“The lawyer should refrain from any action whereby for his personal 
benefit or gain he abuses or takes advantage of the confidence reposed 
in him by his client. 

“Money of the client or collected for the client or other trust 
property coming into the possession of the lawyer should be reported 
and accounted for promptly, and should not under any circumstances be 
commingled with his own or be used by him.” 


To adopt a phrase from the late Justice Thompson’s opinion in Recht v. 
State Bar, 218 Cal. 352, 23 P. (2d) 273, this is but a declaration “of the very 
fundamentals of common honesty and fair dealing.” 

As it reads at present, Canon 37 assumes that every lawyer knows his duty 
to preserve his client’s confidences. The Committee propose that this Canon 
be amended so as to include a positive declaration that this duty exists, and, 
further, that the lawyer should not accept other employment which involves, 
or even involve a breach of that duty. Other amendments to this Canon are 
suggested for the sake of clarity, which need not be noted here. 


On several occasions the Committee has been called upon to construe Canon 
39, relating to the duty of a lawyer in respect to witnesses for a party adverse 
to him. It is recommended that this Canon be amended to read: 

“A lawyer may properly interview any witness or prospective 
witness for the opposing side in any civil or criminal action without the 
consent of opposing counsel or party. In doing so, however, he should 
scrupulously avoid any suggestion calculated to induce the witness to 
suppress or deviate from the truth, or in any degree to affect his free 
and untrammeled conduct when appearing at the trial or on the witness 
stand.” 


The proposed amendment eliminates the present provision that “compensation 
demanded or received by any witness in excess of statutory allowances should 
be disclosed to the court and adverse counsel.” It is felt that this is a matter 
which properly rests in the discretion of the attorney and is of no concern to 
others. 
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PARTNERSHIPS - 


Much criticism has been directed from time to time to the practice of re- 
taining in firm names the name of a deceased partner. Canon 33, adopted at the 
Seattle meeting in 1928, accords with the views of the Committee on this and 
kindred matters as stated in 1925 in Opinion 6. In view of the current criticism 
of this custom the whole problem has been reconsidered. It is the view of the 
Committee that the practice is not to be condemned. However, it is felt that 
the Canon should be recast, and we propose that it should be amended to read 
as follows: 


“Partnerships among lawyers for the practice of their profession 
are very common and are not to be condemned. In the formation of 
partnerships and the use of partnership names care should be taken not 
to violate any law, custom or rule of court locally applicable. Where 
partnerships are formed between lawyers who are not all admitted to 
practice in the courts of the state, care should be taken to avoid any 
misleading name or representation which would create a false impression 
as to the professional position or privileges of the member not locally 
admitted. In the formation of partnerships for the practice of law, no 
person should be admitted or held out as a practitioner or member who 
is not a member of the legal profession, duly authorized to practice, and 
amenable to professional discipline. 


“In the selection and use of a firm name, no false, misleading, as- 
sumed or trade name should be used. The continued use of the name 
of a deceased or former partner when permissible by local custom is not 
unethical, but care should be taken that no imposition or deception is 
practiced through this use. When a member of the firm, on becoming 
a judge, is precluded from practicing law, his name should not be con- 
tinued in the firm name. 

“Partnerships between lawyers and members of other professions 
or non-professional persons should not be formed or permitted where 
any part of the partnership employment consists of the practice of law.” 


The last paragraph of Canon 33 forbids partnerships between lawyers and 
others where any part of the partnership employment consists of the practice 
of law. The duty of a lawyer. not to permit others to use his name in such 
a way as to make possible the unauthorized practice of the law is equally 
important. For that reason, upon the suggestion of the Committee on Un- 
authorized Practice of the Law, the Committee on Professional Ethics and 
Grievances now proposes the addition of a new canon, to be numbered 47, 
reading as follows: 

“Aiding the Unauthorized Practice of Law. No lawyer shall per- 

mit his professional services, or his name, to be used in aid of, or to 

make possible, the unauthorized practice of law by any lay agency, 

personal or corporate.” 


JUDICIAL ETHICS 


Addressing the Annual Conference of Bar Association Delegates in Boston 
last year, Hon. Merrill E. Otis, United States District Judge for the Western 
District of Missouri, said: 

“Not every man can measure up to a Cardozo, but for every 
judicial office men can be found who, if they have not the same great 
learning Cardozo has, have in their hearts the same great love of learn- 
ing, the same devotion to high purposes, to high ideals.” 
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Fortunately the great majority of our judges are of this caliber, and, upon their 
elevation to the bench, 

“Bear this in mind; they have not been advanced beyond their fellows 

to give loose to temper, or prove themselves capricious, weak or spiteful ; 

but to administer the Law with truth, and to be honest, just and fair 

to all.” 


To them the Canons of Judicial Ethics are unnecessary; their own conscience 
is a sufficient guide and reminder, as indicating what the people have a right 
to expect from them. To others the fear of the blighting publicity which would 
follow their transgressions is a sufficient deterrent. Unfortunately there are some 
few others to whom the Canons are meaningless. In such cases, the fault lies 
not with the Canons, but with the unwillingness or inability of the judge to heed 
his oath of office. Consequently the Committee consider that it is not necessary 
to propose any amendments to the existing Canons of Judicial Ethics. 


Certain practices, however, have developed in recent years in the conduct 
of court proceedings which must be condemned. Accordingly, the Committee 
recommends the adoption of two new Canons of Judicial Ethics, to be numbered 
35 and 36, as follows: 

“Judicial Canon 35. Publicising of Court Proceedings. 

“Proceedings in court should be conducted with fitting dignity and 
decorum. The taking of photographs in the courtroom, during ses- 
sions of the court or recesses between sessions, and the broadcasting 
of court proceedings are calculated to detract from the essential dignity 
of the proceedings, degrade the court, and create misconceptions with 
respect thereto in the mind of the public and should not be permitted.” 

“Judicial Canon 36. Conduct of Court Proceedings. ‘ 

“Proceedings in court should be so conducted as to reflect the im- 
portance and seriousness of the inquiry to ascertain the truth. 

“The oath should be administered to witnesses in a manner cal- 
culated to impress them with the important and solemnity of their 
promise to adhere to the truth. Each witness should be sworn separately ; 
and impressively at the bar of the court, and the clerk should be re- 1: 
quired to make a formal record of the administration of the oath, 
including the name of the witness.” 


When the Judicial Section of the Association made its report to the House 
of Delegates at its meeting in January, 1937, proposing the adoption of such 
canons as those now presented to the Association, it said: 

“The courts of this nation have been recently subjected to increasing 

public censure for indecorum in the conduct of their sessions. This fact 

has tended to destroy respect for courts and law. Confusion, disorder, 

or distraction is utterly subversive of effective court procedure. . The 

average citizen properly resents any sort of indignity in the solemn 

tribunals where his property, his liberty, and even his life are placed 

in the balance.” 


Too many examples come to mind which demonstrate the truth of these 
observations. The Committee believe that they furnish ample reason for the 
adoption of the proposed canons, and hope that when adopted, to paraphrase 
Shakespeare, they will be honored more in their observance than in the breach. 


The present Canons of Professional and Judicial Ethics have been approved 
or adopted by many state and local bar associations. In some states they now 
have the force of law. It is to be hoped that such amendments to the Canons 
and such new Canons as may be adopted at the forthcoming meeting of the 
American Bar Association will have a like reception. 











OPINIONS BY BAR COMMITTEE 
ON LEGAL ETHICS 


Photographs 


MEMBER of the bar has asked whether “it is proper for a practicing 

attorney of this city to cause or permit his photograph to be published” 

in the so-called “Mid-Winter” edition of a local newspaper, or in similar publi- 
cations on similar occasions. 


We assume that the photograph is to be accompanied by a statement of the 
attorney’s name and vocation, and possibly his address. We must also assume 
that in “permitting” the publication of his photograph in such a special edition 
of a newspaper, the attorney does so at the solicitation of the publisher. This is 
professionally improper. To “cause” the publication of the photograph is even 
more reprehensible; such a publication can only be construed as advertising. 


Canon 27 of the Canons of Professional Ethics and Rule 2 of the Rules of 
Professional Conduct of the State Bar of California prohibit advertising by an 
attorney. Canon 27 provides, in part: 

“But solicitation of business by circulars or advertisements 

is unprofessional. . . . Indirect advertisements for business by 

furnishing or inspiring newspaper comments concerning causes in which 

the lawyer has been or is engaged, or concerning the manner of their 

conduct, the magnitude of the interests involved, the importance of the 

lawyer’s positions, and all other like self-laudation, defy the traditions - 
and lower the tone of our high calling, and are intolerable.” 


True, that Canon and Rule 2 permit the publication and use of “ordinary, 
simple business cards,” when not contrary to local custom, but as said by the 
Committee on Professional Ethics and Grievances of the American Bar Asso- 
ciation in Opinion 43, in answer to practically an identical question: 4 


“A photograph of a lawyer, accompanied by a statement of his name, 
address and vocation is not a professional card and its publication, if 
paid for by the lawyer, either directly or indirectly, becomes a solicita- 
tion of business by advertising which must be condemned as a violation 
of Canon 27. The attention of the public is drawn in an unusual manner 
to the lawyer in connection with his profession. One of the features 
which distinguishes an advertisement from a news or literary article is 
the fact that its publication is paid for by the one receiving the benefit 
of the publicity and the amount of the payment or what particular item 
of cost the payment is supposed to cover are immaterial.” 


In the question so answered it was said: “Contracts for such publication 
are frequently solicited on the theory that the signers are thus contributing to 
something of civic benefit though each person whose photograph is thus published 
is supposedly ‘invited’ to allow it to be thus used. He is, nevertheless, required 
to agree to pay a certain definite sum for such publication, though the amount 
is frequently stated to represent the ‘cost’ of publication.” Although the present 
question does not mention that a charge is to be made for the publication in 
question, this Committee does not assume that the publication is to be made 
without some charge to the attorney. 
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The organized bar and the courts do not tolerate deviation from established 
traditions with respect to advertising by its members, so long as the practice 
of law remains a profession and not a trade or business. 





QUERY has been submitted to the Committee which may be summarized 
as follows: An attorney was employed by A, B and C to pass upon a 
contract with a corporation, which contract was later transferred to the cor- 
poration in exchange for stock to be issued to A, B and C. A and B and the 
attorney became directors of the corporation, and the attorney became its general 
counsel and secretary. Six weeks later the attorney ceased to be a director and 
the General Counsel (and presumably secretary) of the corporation. The cor- 
poration obtained a permit from the Corporation Commissioner to issue the 
shares of stock to A, B and C as called for in the contract, and A, B and C 
delivered to the corporation the consideration for said shares, but no shares have 
been issued to them. 


A suit (apparently unrelated to the foregoing) was filed against the cor- 
poration, A, B and C and a fourth stockholder, D. The attorney represented 
the corporation and D in the suit, the corporation agreeing to pay the costs 
and attorneys’ fees of the defense. The case is now on appeal but the attorney 
has notified the corporation that he would withdraw from the case unless money 
for costs and fees were forthcoming, and has rendered a bill for his services. 
Thereafter, the corporation, without the knowledge of the attorney, placed a 
second attorney in charge of the appeal. 
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A, B and C have requested the attorney to sue the corporation on their 
behalf for damages for failure to deliver said shares of stock. The attorney 
states that there is no information material to the questions involved which ‘is 
privileged, as all the pertinent facts are matters of public record. 


Questions: 1. If the attorney formally withdraws from the case now on 
appeal as respects the corporation and remains as attorney for D therein, may 
the attorney sue the corporation on his statements rendered for services? 


Canon 14 provides: 

“Controversies with clients are to be avoided by the lawyer so far 
as shall be compatible with his self-respect and with his right to re- 
ceive reasonable recompense for his services; and lawsuits with clients 
should be resorted to only to prevent injustice, imposition or fraud.” 


The Committee is of the opinion that subject to the general rule set forth 
in Canon 14, the attorney may properly sue the corporation for services rendered 
if he withdraws as attorney for the corporation. 


* * * 


Note: The foregoing opinions, like all opinions of this Committee, are advisory 
only. (By-Laws, Article VIII, Sec. 3.) 
COMMITTEE ON LEGAL ETHICs, 


By Wo. C. Matues, Chairman. 





“FLY with me!” 


Going to Kansas City in September? 
Fly TWA, the only DIRECT air route! 
Morning, afternoon and evening schedules 
make the American Bar Association Con- 
vention only a few office hours away 

- » overnight, if you prefer to travel 
TWA’s new luxurious SK YSLEEPERS. 

. - Or, travel daylight and see famed 
Boulder Dam and Grand Canyon by air. 
Competent attractive hostesses. Fare 
includes delicious meals served while 
flying. Compare TWA’s low fares East! 





TRANSCONTINENTAL & WESTERN AIR, INC. 
“The Lindbergh Line” 


LOS ANGELES 

540 West 6th Street Michigan 8881 
HOLLYWOOD 

6679 Hollywood Blvd. HOllywood 2123 























LOS / 


LE 
‘INI 





-L 


Idah 
husb: 
muni 


of ex 
The 


trans 


LAW 
Jane 
the w 


the 1 
activi 
the E 
and t 

7 
welfa: 
law a 
closed 


—s~ oO. 


legal-: 





Govert 
sients, 





their 
orney 
ch ‘is 


may 


forth 
dered 


\visory 


ian. 


8881 


2123 











LOS ANGELES BAR ASSOCIATION BULLETIN 


LEGAL AND SOCIAL PROBLEMS 


‘INHERENT IN RELIEF 


USE OF RESIDENCE AS CRITERION OF ELIGIBILITY 
By Wendy Stewart, Member of the Los Angeles Bar* 


HE advice of a lawyer was recently sought in 

the following case: After her husband deserted 
her in New York, Jane Doe left for California. For 
nearly twenty years, she supported herself there. pay- 
ing taxes in that state, till illness combined with the 
effects of the depression, made her an applicant for 
relief. In the hope of obtaining temporary aid till she 
could again support herself, she gave the relief agency 
the information requested of her, including that con- 
cerning her marital status. Questioned as to the 
whereabouts of her husband, she replied that he was in 
Idaho. She was thereupon informed that she was 
not eligible to receive relief in California because she 
was a transient. This, however, surprised her less 
than the statement of the social worker that her 
transportation expenses would be paid for her, if she 
would agree to go “back” to her “legal residence in 
Idaho.” She had never been in that state, and knew no one there except the 
husband whom she had not seen for eighteen years, and with whom all com- 
munications during that period had been hostile. 

These facts are cited, not as those of a typical case, but because a statement 
of extremes is sometimes necessarv to challenge interest and to induce action. 
The occurrence of such cases focuses attention upon the whole problem of 
transiency as related to relief and induces a critical analysis of pertinent laws. 





-: Dr. Wendy STEWART 


LAWYER’S DUTY 

The duty of the lawyer is to consider not only the courses of action open to 
Jane Doe, and the advice which should be rendered to her, as a client, but also 
the whole situation as it affects the interests of the community in general. 


The President of the Los Angeles Bar Association has recently expressed 
the view that the organized bar should exert an influence “through proper 
activities, to meet the problems on which the public is entitled to the advice of 
the Bar” and to give “judgment and counsel” in “matters in the field of law 
and the administration of justice.” (L. A. Bar Buttetin, p. 219.) 

This duty of the lawyer to the public is imperative in the field of public 
welfare. Says John S. Bradway,’ after pointing out the existing gap between 
law and social work, in turning to the consideration of how the gap is to be 
closed : 

“It is unlikely that a complete solution of these mutual problems will 
come from either the legal profession alone or from social work alone. 
Assuming the need for a joint solution, our task primarily is to 
devise a desire for and a method of cooperation between the two groups.” 


Members of the legal profession should therefore direct their attention to 
legal-social problems in order to formulate practical solutions. 
*Lecturer in Public Administration, on Public Welfare Law, in the School of 


Government of the University of Southern California; Chairman, Committee on Tran- 
sients, Council of Social Agencies of Los Angeles. 


1Bradway, John S.: Law and Social Work (Univ. Chicago Press, 1935), pp. 20-26. 
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RELIEF PROBLEMS 

At the present time problems concerning relief are peculiarly pressing, es- 
pecially those which concern the extension of aid to non-residents. When laws 
seem ill-adapted to the promotion of justice in the contemporary scene, an ex- 
planation is sometimes to be found in their historical and sociological foundations. 

In the early stages of social work, we are told by Bradway (supra), aid 
was given to the poor man, not for its tangible consequences to him or to society, 
but from religious motives, for its supposedly beneficial effects upon the soul 
of the giver. This ingredient is noticeably absent from the attitude of the 
present-day taxpayer, who, in his consideration of relief manifests chiefly an 
anxiety to pay as little as possible. 

Social workers now view the recipient of aid as an individual problem and 
direct their energies towards bringing about his readjustment to society. This 
is in the belief that a well-administered relief program, accompanied by good 
case work parallels public health activities in the sphere of preventive medicine 
in that an intelligent present outlay may render unnecessary heavier expenditures 
in the future. Spending to prevent disease, and spending to prevent the evils 
such as juvenile delinquency and adult criminality which may flow from 
maladjustment, are indeed “spending to save.” 

Public opinion, however, has lagged behind this professional viewpoint, and 
has remained in that transitional stage in which the sense of virtue permeating all 
giving of aid to the poor was first replaced by a recognition of the social problems 
inherent in their existence in the community. “Society was menaced and 
endeavored to protect itself by a set of rules to regulate the disturbing menace.”” 
In this spirit, the poor laws of Elizabethan England were passed. Under them, 
“the poor were not permitted to wander from one place to another and might 
be brought back if they did so. They were to be restrained in poorhouses or 
workhouses.” 

The number of people and areas of territory involved were comparatively 
small; and methods of transportation of three centuries ago, engendered and 
combined with comparatively stationary habits of the people to produce a 
civilization in which persons lived and worked and died within a few miles 


2Bradway, John S.: Law and Social Work (Univ. Chicago Press, 1935), p. 25. 
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of their birthplaces, and to render practical schemes for indigent relief founded 
upon a strictly local or parochial basis. 


SITUATION CHANGED 

Very different is our situation today. Here the problem is of unprecedented 
magnitude, owing to factors such as the vastness of the population; the occur- 
rence in recent years of economic and climatic calamities, creating an unduly 
large proportion of indigent persons; the tremendous areas involved, California 
alone being greater in geographical extent than the British Isles; and the 
migratory tendencies of the people. Fluctuations in the fortunes of the indi- 
vidual are a more frequent phenomenon, and span a wider range than in England, 
where the modernization of transportation has had little effect upon the mi- 
gration of the poor person. 


Not only is “residence” an essential criterion in determining eligibility for 
relief, but for such purpose, it is subject to special restrictions. Legal residence 
in general has but two requirements . . . physical presence in a place, and 
the intention to remain there permanently. Such residence as will render a 
person eligible for relief, is technically termed “settlement” or “relief residence” 
and has the following additional components. It must have existed continuously 
for a specified period of time, the period varying with the locality,? and the 
individual must during that period have received no public or private relief 
or support. The strict application of the latter rule would operate to bar 
from relief one who, though otherwise eligible, had received without charge, 
care from a private physician. 

As a general rule, one who has been present in a given place for the re- 
quired time, without receiving any relief or support within this prohibition, is 
said to have legal settlement there and to be eligible for relief. One who is 
physically present in a place where he has not such legal settlement, is technically 
a “transient.” Unfortunately, while this term legally denotes such person, 
whether rich or poor, popular misuse has given it a connotation which not only 
imports the idea of indigence, but also implies that there is something unusually 
reprehensible about poverty when it exists in a person who is present in a place 
where he has not legal settlement, and about the act of such a person in re- 
maining there. 


RESIDENCE 

While the legal concept of residence in general is such that a person is said 
always to have a legal residence, and the laws of some states® so provide with 
regard to relief residence, problems concerning legal settlement arise from the 
fact that this is not true of all states, and that each has its own laws governing 
the time and circumstances in which settlement shall be gained or lost. It is 
commonly provided that absence from a state for a period of one year shall 
vitiate settlement therein. Consequently, a person may lose settlement in one 
place without having obtained it in another. The writer is currently informed 
that this is the case with fifty per cent of persons applying for aid in places 
where they are without relief residence, and that they are in fact entirely lacking 


a Ppa for example, has since 1931 required three years. Cal. Stats. 1901, p. 
Gira 
4The California law, for example, provides that the individual must not have 
received “any public or private relief or support from friends, charitable organizations, 
hospitals, clinics or relatives (other than from parents in the case of minors). Cal. 
Stats., 1901, p. 636, s. 2. ’ 

5In California, for example, there is a provision that in determining the place of 
residence for relief purposes, the rule shall be observed that “A residence cannot be lost 
until another is gained.” Cal. Stats. 1901, p. 636, s. 2% (4). 
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in legal settlement. In this, the argument that an indigent person should not 
remain in a place where he has not such settlement would seem to find its 
reductio ad absurdum. 


If headway is to be made in the application of legal methods to the so- 
lution of the problem of transiency in relation to relief, thought must be 
clarified by the abandonment of the word “transient.” Words are the tools 
of thought and expression; precision in tools an essential for a clear-cut result. 
The term “transient” lacks such precision. It is ambiguous because in its true 
meaning it includes both the wealthy and the indigent, while in popular usage 
it is used only of the latter. It is confusing because its misuse as a term of 
opprobrium has made its use prejudicial to clear thinking. 


Properly stated, the problem concerns itself with the question of “the 
indigent person present in a place where he has not legal settlement.” 


A further objection to the use of the vague term “transient” lies in the 
fact that, in seeking social justice for the indigent individual in a place where 
he has not such settlement, and the furtherance of the best interests of society 
with regard to him, classifications must be recognized, and it is to be expected 
that a plan which is sound as to one group of such persons will not be sound 
for all. 


From the case histories of applicants for aid, the following well-defined 
separate classes may be distinguished : 
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I. Persons WuHose PRESENCE IN PLaces WHERE THEY Have Not LEGAL 
SETTLEMENT ARISES OUT OF THE VERY NATURE OF THEIR WorRK. 


1. The migratory agricultural laborer. It is essential to the economic struc- 
ture of California, as it is of many other states, that laborers shall move from 
one section to another, furnishing necessary labor as crops become ready for 
harvesting. By virtue of comparatively low wages, and the seasonal and un- 
certain nature of the employment, these persons are peculiarly susceptible to 
indigence. The essentially nomadic nature of their lives in a very large number 
of cases prevents the acquisition by them of legal settlement. 


2. Other Migratory Laborers. While the term “migratory labor” is as a 
rule inaccurately used with the connotation of agricultural laborer, there are 
other migratory workers to whom it equally applies. Men working on merchant 
ships, for example, may become stranded in ports where they have no legal 
settlement. 


II. Prrsons WHosrE PRESENCE IN PLACES WHERE THEY Have Not LEGAL 
SETTLEMENT Is More DEFINITELY ATTRIBUTABLE TO AN ELEMENT OF 
CHOICE. 


This group includes such widely disparate subdivisions as the following: 


1. Persons leaving a locality in which they have suffered calamity. Recently, 
examples have been provided in the migratory waves away from drought areas 
and dust storms and the areas devastated by floods. 


2. Persons moving to another locality in the belief that it will offer them 
better opportunities for professional or commercial advancement. Travelers 


from East to West in covered-wagon days were motivated by much the same 
spirit. 


3. Persons moving for the improvement of their health. 


4. The “professional hobo,” too often regarded as the typical “transient,” 
who seems driven by a psychological force to wander, and incapable of settling 
down. 


_ 5. Persons whose migration is motivated by the fear of apprehension for 
crimes they have committed. 
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III. Persons WuHosE PresENcE IN PLAces WHERE THEY Have Not LEGAL 
SETTLEMENT ARISES From a Rute oF Law WuicuH MAKES THEIR 
SETTLEMENT DEPENDENT Upon THAT OF OTHER INDIVIDUALS. 


1. Married women. The usual rule is that the settlement of a married 
woman depends upon that of her husband.® As a result, a woman born in Cali- 
fornia, who has lived there all her life, and who has supported herself since she 
was eighteen, who when she is twenty-five gives up her job to marry, finds herself 
without legal settlement in California if the man she marries has not such 
settlement. In such a case, if the husband deserts her a few weeks later, and 
her former employment is no longer available to her, so that she becomes an 
applicant for relief, the refusal of her application, while legally proper would 
seem to work an injustice. 

2. Minors. The settlement of an unmarried minor is dependent upon 
the settlement of the father, if living." As a rule this works satisfactorily in 
practice, although it may present such problems as that of a nineteen year old 
boy who, since he was two years of age, had been cared for by a relative in 
California and who, upon the death of the relative found himself in such cir- 
cumstances that he made application for relief. The fact that he had a father 
living elsewhere made it legally improper to grant the application, though 
socially it seemed unwise to send him to the place of the father’s residence 
when it was found that the father was in jail. 

A recognition of the importance of this whole problem in our social structure 
suggests the following points for consideration: 

Remedies suggested have largely been founded on the view that there is 
essential enmity between a community and persons present without legal settle- 
ment therein, and have ignored the fact that many such persons are potentially 
good citizens. 

Many communities, and this is especially true in California, have a majority 
of citizens who once had no legal settlement therein; and the hostile public 
attitude to “transients” is in interesting contrast with the sympathetic reaction 
of the individual citizen to the facts of the individual case. 


Suggested remedies include: 
IV. INTERFERENCE WITH THE ENTRY OF THE INDIVIDUAL INTO A PLACE 
Wuenre He Has Nort LEGAL SETTLEMENT. 


There is no basic legal right to obstruct the movement of the individual 
from one place to another within national boundaries. Under existing laws, 
such obstruction may be effected only when such movement concurs with the 
commission of an illegal act, and by means of an arrest founded upon the latter. 
Such procedure, when used for the avowed purpose of interfering with migration 
from one political subdivision to another calls for adverse criticism in that it 
attempts to accomplish by subterfuge and indirection what cannot be accomplished 
directly. The toleration of practices thus contrary to the spirit of social justice 
constitutes an ultimate threat to the stability of the community. 

Another inherent defect is manifest in that the illegal act upon which an 
arrest is predicated must take place in one of two governmental territories; 
that from which the arrested individual is moving or that into which he is 


6The California law, for example, includes the provision within the pauper act that 
“The residence of the husband is the residence of the wife.” Cal. Stats. 1901, p. 636, 
s. 2% (5). 

7The California law, for example, provides. that: “The residence of the father 
during his life, and after his death the .residence of the mother, while she remains 
unmarried, is the residence of the unmarried child and the residence of the orphan is 
that of the last deceased parent. Cal. Stats. 1901 p. 636 s. 2% (4). 
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going. Persons ordinarily exercising the power to make arrests in the latter 
would be without legal authority to step over the boundary to effect an arrest 
for an act committed in the former, and by such arrest to keep the individual 
migrant from crossing the line; and, once he had crossed the boundary, while 
there would be the legal authority to arrest him, there would be no power by 
which he could legally be compelled to return across the line. After the arrest, 
legal recourse could then be had only to trial, conviction and sentence in the 
political subdivision to which the migrant had come. The lack of jail housing 
facilities and expense of using them, where available, make this an extravagant 
method from the standpoint of governmental expenditures and taxation; and it 
would seem to be lacking in constructive social effect. After sentence had been 
served, there would seem to be no alternative to releasing the migrant into the 
community. Since there is no authority for the deportation of such state immi- 
grants, the maximum result achieved would appear to be a somewhat expensive 
delay. 
ARRESTS 

The alternative of abstinence from arrest of an individual, or of his release 
after arrest, conditioned upon his leaving the subdivision into which he has 
migrated, is objectionable not only because it perpetuates the long-standing 
confusion between transiency itself and accompanying illegal acts; but also be- 
cause there is little ethical distinction between such conduct and that of one 
who, having been robbed of his watch, promises the thief immunity from 
prosecution in exchange for the return of the property. Each of these acts 
appears to constitute the compounding of a crime.® 
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